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qThe law has long recognized that plaintiffs filing a
lawsuit claiming negligence must, under certain circum-
stances, bear some responsibility for the damages that they
incur. This is true in the field of medical malpractice litiga-
tion. Patients that do not follow the warnings and instructions
of their physicians may develop clearly avoidable complica-
tions. These avoidable complications may, in some cases,
prevent any recovery by the plaintiff for the negligence of the
physician. In almost all instances, avoidable complications
serve to mitigate the amount of any monetary damages
awarded to the plaintiff by the jury.
In Ostrowski v. Azzara, the plaintiff presented to a
podiatrist for a sore left big toe. The plaintiff had a known
history of hypertension and insulin-dependent diabetes, as
well as a history of “heavy” smoking. Physical examination
revealed erythema of the toe with findings consistent with
onychomycosis. The plaintiff was found to have diminished
pulses and “impaired vascular status.” The podiatrist or-
dered a blood sugar and a urinalysis. It was noted that a
vascular examination should be considered for the follow-
ing week if plaintiff showed no improvement. Plaintiff was
seen again 3 days later. The result of the fasting blood sugar
was 306, and the urinalysis suggested an abnormal blood
sugar. The podiatrist explained to the patient that it was
important for the patient to maintain good blood sugar
control. The podiatrist also told the patient that the com-
bination of peripheral vascular disease and diabetes could
potentially result in limb loss.
Plaintiff returned to the podiatrist’s office 11 days later.
The podiatrist stated that the plaintiff reported that she had
seen her internist, and that the internist had increased the
plaintiff’s insulin and told the plaintiff to return to the podia-
trist for further wound care. In fact, the plaintiff had not seen
her internist. A finger stick blood sugar obtained at this office
visit was 175. Physical examination of the toe revealed drain-
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1748ge from the distal medial border of the nail, and the nail
as painful to the touch. The podiatrist decided that the
est treatment would be to avulse the nail and facilitate
etter drainage. The podiatrist further stated that, prior
o performing the procedure, she explained the risks of
he procedure, including nonhealing and limb loss. The
odiatrist also stated that she discussed the risks of not
reating the toe. The patient signed a consent, and the nail
as removed.
Two days following the removal of the nail, the plaintiff
as seen by her internist. The internist saw the patient four
dditional times in order to monitor the plaintiff’s blood sugar
nd the progress of the toe. Reportedly, the internist felt the toe
as much improved. The plaintiff also continued to follow-up
ith the podiatrist. During the follow-up period, the patient
ontinued to smoke despite advice to the contrary. Approxi-
ately 2 weeks later, the toe became more painful and discol-
red. Plaintiff subsequently underwent three attempts at limb
alvage, which were all unsuccessful. Plaintiff eventually un-
erwent an above the knee amputation.
ASE ANALYSIS
At trial, the defense was permitted to present evidence
f plaintiff’s heavy smoking and poor blood sugar control
rior to any treatment of the toe. This evidence was pre-
ented to establish that the reason the patient lost her leg
as not the negligence of the podiatrist, but rather the
egligence of the plaintiff in not managing her diabetes as
ell as her failure to quit smoking cigarettes. Evidence of
he plaintiff’s post-treatment conduct was also introduced
o, if not negate, at least mitigate the alleged negligence of
he podiatrist. At the original trial, the jury found that the
odiatrist was negligent. However, the jury also concluded
hat the plaintiff was also partially at fault for the outcome.
n fact, the jury found the plaintiff to be 51% at fault and
herefore, by law, the plaintiff was disallowed any recovery.
he Appellate Division affirmed the decision. However, the
upreme Court of New Jersey reversed and remanded the
ase for a new trial.
In its opinion, the New Jersey Supreme Court focused
pon the legal concepts of comparative negligence, con-
ributory negligence, and the doctrine of avoidable conse-
uences. However, this case encompasses two issues that
re important for all physicians to remember in treating
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Volume 53, Number 6 Brown 1749patients with severe predisposing conditions, as well as a
patient’s failure to follow clear postoperative instructions.
In addition, it emphasizes the critical importance of com-
munication between physicians.
Patients that present with a specific vascular complaint
are often found to have evidence of both diffuse vascular
disease as well as other associated systemic diseases. As this
case illustrates, it is important that the pretreatment severity
of the patient’s medical conditions be thoroughly explained
to the patient and documented in the patient’s chart. A
common cause of medical malpractice litigation is a pa-
tient’s lack of understanding of the severity of his/her
present illness, as well as unrealistic expectations regarding
the outcome of treatment of the patient’s disease.
A second issue to consider is the doctrine of avoidable
consequences. This doctrine in essence states that a plaintiff
cannot recover for any portion of harm that could have
been avoided by the plaintiff’s exercise of due care. For
example, it is extremely important that physicians docu-
ment the fact that they have informed their patients that
smoking cigarettes will have a negative impact on the
long-term patency of any vascular reconstruction. Another
example would be that a physician should document that
he/she has clearly explained the critical importance of
taking Plavix following the placement of an intravascular
stent. Failure of a patient to follow these instructions will at
least mitigate any negligence on the part of the physician. dFinally, this case emphasizes the importance of physi-
ian communication as well as documentation. Had the
odiatrist called the internist and informed him of the
atient’s need for a vascular evaluation and then docu-
ented that conversation, or if the podiatrist had referred
he patient to a vascular surgeon and documented the
onsultation request, it is likely that the podiatrist could
ave avoided this lawsuit. Similarly, computed tomography
cans ordered by vascular surgeons to follow aortic stent
rafts often contain incidental findings that are docu-
ented by the radiologist in the final report. It is important
hat the vascular surgeon document the fact that a copy of
he report was provided to the patient’s medical physician.
f there is a significant finding, such as the suggestion of a
alignant tumor, it is best to speak with the patient and the
atient’s internist about the finding, and of course, docu-
ent both of those discussions.
Documentation remains the cornerstone of avoiding
edical malpractice litigation. This case demonstrates the
mportance of documenting the severity of the patient’s
resenting condition as well as any information and instruc-
ions given to the patient regarding how the patient may
oth hasten his/her recovery and potentially avoid post-
reatment complications. It emphasizes the critical impor-
ance of communication between physicians and the docu-
entation of that communication. Finally, this case serves
o reaffirm the old adage of “if it isn’t written down, it
idn’t happen.”
